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Appellants John Noble and Cedar Ridge Homes, Inc. (collectively "Cedar Ridge
Homes"), submit this Reply Brief in response to the arguments set forth by the Kootenai County
Board of Commissioners ("Board") in its Respondent's Brief filed in this matter. For the reasons
set forth below, the Board does not present any compelling or justifiable reason for this Court to
refhe to grant Cedar Ridge Homes the relief it seeks on appeal.
I. STATEMENT OF THE CASE
Cedar Ridge Homes realleges and incorporates herein the Statement of the Case, Course
of Proceedings, and Statement of Facts set forth in its opening brief. (Appellants' Brief, pp.112).
11. ARGUMENT

A.

Standard of Review.
In its opening brief, Cedar Ridge Homes sets forth the standard of review arising in an

appeal to this Court from a district court decision, where the district court was acting in its
pp. 13-14).
appellate capacity under the Idaho Administrative Procedure Act. (Appel1antsts'.Brief,
Briefly stated, in an appeal from a district court decision, this Court considers the agency record
independently of the district court's decision. Friends of Farm to Market v. Valley County, 137
Idaho 192, 196, 46 P.3d 9, 13 (2002). Generally, there is a presumption of favoring the validity
of a Board's application and interpretation of its ordinance. Rural Kootenai Organization, Inc. v.
Board of Comm'rs, 133 Idaho 833, 842, 933 P.2d 596, 605 (2000). However, this Court will
overturn an agency's decision under the IDAPA where its findings: (a) violate statutory or
constitutional provision; (b) exceed the agency's statutory authority; (c) are made upon unlawful
procedure; (d) are not supported by substantial evidence; or (e) are arbitrary, capricious, or an
abuse of discretion, and a substantial right of the aggrieved party has been prejudiced. I.C. § 675279(3) & I.C. § 67-5279(4).
Cedar Ridge Homes' Reply Brief
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B.

The Board unreasonably interpreted its ordinances in determining that Cedar
Ridge Homes was required to submit "Base Flood Elevation" information.
In its opening brief, Cedar Ridge Homes argued that the Board's Order of Decision was

made in violation of Idaho Code

3 67-5279(3) because the Board unreasonably interpreted its

ordinances when it denied the Cedar Ridge Homes Subdivision Application on the grounds that
Cedar Ridge Homes failed to provide "Base Flood Elevation" information with respect to the
proposed subdivision site. (Appellants' Brief, pp.14-26). Specifically, Cedar Ridge Homes
argued: (1) that the Board's finding that the proposed subdivision site was located in the "Area of
Special Flood Hazard" was unsupported by the record, arbitrary and capricious, and an
unreasonable interpretation of the Flood Ordinance; (2) that the Board's application of the Flood
Ordinance to require "Base Flood Elevation" information was likewise unsupported, arbitrary
and capricious, and unreasonable; and (3) that the Board wholly ignored pertinent provisions of
the Flood Ordinance. (Appellants' Brief, pp. 15-18); (Appellants' Brief, pp.18-23); (Appellants'
Brief, pp.23-26).
In response, the Board argues that it did not unreasonably interpret its ordinances because
its denial of the Cedar Ridge Homes Subdivision Application was not based in the Flood
Ordinance, but rather was grounded in the Subdivision Ordinance. (Respondent's Brief, pp.71I). Such an argument is contrary to the plain language of the Board's Conclusions of Law,
which repeatedly refers to, and is premised upon, a lack of "Base Flood Elevation" information.
(See Agency R., Vol. 3, p.431-431, 775.01-5.06). The Flood Ordinance is the comprehensive
ordinance that governs "Base Flood Elevation" and "Areas of Special Flood Concern," not the
Subdivision Ordinance.

Cedar Ridge Homes' Reply Brief
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Moreover, it is clear that the basis for all of the Board's conclusions of law, and its
ultimate denial of the Cedar Ridge Homes Subdivision Application, rests upon its determination
that Cedar Ridge Homes was required to provide "Base Flood Elevation" information with
respect to the proposed subdivision site and failed to do so. A review of the plain language of
the Board's conclusions of law establishes that such is the case:
The Applicant has failed to meet the required burden of proof in providing
adequate information to determine compliance with Kootenai County Subdivision
Ordinance No. 344. The proposed subdivision design does not adequately
address existing site constraints and/or special hazards.
It is unclear whether the plan and the proposed lotsidevelopment features are
capable of meeting the elevation requirements of the Flood Damage Prevention
Ordinance because baseflood elevation information was notprovided.
Without the identification of base flood elevation information, the Board of
County Commissioners are unable to positively determine whether or not the
proposed lots will be of reasonable utility and livability, capable of being built
upon without imposing an unreasonable burden on future owners.
Without the identification of base flood elevation i~zfornzation,the Board of
County Commissioners are unable to positively determine whether or not all of
the proposed drain field locations will be of reasonable operational utility to the
future owners, and will not negatively affect area water resources.
Without identification of base flood elevation information, the Board of County
Commissioners are unable to positively determine whether or not the proposed
"meadow" roadway location will be of reasonable operational utility to the future
owners.
Without the identification of base flood elevation information, the Board of
County Commissioners are unable to positively determine whether or not the
proposed road design will require mitigation of any negative environmental
impacts to theflood hazwd area, or to positively determine how its design or
construction is the minimum necessary at this site. Further it is unclear because
of the road's location within the wetlandslflood area, whether the road is capable
of meeting the required construction standards.
(Agency R., Vol. 3, p.431-431, lfi5.01-5.06) (emphasis added). The alleged requirement that
Cedar Ridge Homes provide "Base Flood Elevation" information clearly stems from the Flood

Cedar Ridge Homes' Reply Brief
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Ordinance and not the Subdivision Ordinance. Thus, the Board's denial of the Subdivision
Application is grounded in its application of the Flood Ordinance to the facts of this case.
To properly analyze why the Board's interpretation of its Flood Ordinance to require
Cedar Ridge Homes to provide "Base Flood Elevation" information was unreasonable and
arbitrary and capricious, it is necessary to carefully review the pertinent definitions governing
Base Flood Elevation. Said definitions are contained in the Flood Ordinance not the Subdivision
Ordinance.
The Flood Ordinance is the comprehensive ordinance in Kootenai County that expressly
governs "Base Flood Elevation," and the "Area of Special Flood Hazard." The Flood Ordinance
defines the term Base Flood Elevation as follows:
BASE FLOOD ELEVATION: Height of floodwaters during disclzu~geof the
base flood as indicated on the Flood Insurance Rate Maps, or as designated by
FEMA or another authoritative source, or the height of floodwaters during the
largest flood of record, whichever is higher.
Kootenai County Flood Damage Prevention Ordinance No. 31 1, Section 2.0 (emphasis added).
In short, the term "Base Flood Elevation" refers to the height of floodwaters during the "Base
Flood." The term "Base Flood" is likewise a defined term under the Flood Ordinance:
BASE FLOOD: (Generally referred to as the 100-year flood.) This is the flood
having a one percent chance of being equaled or exceeded in any given year.
Designation on maps always includes the letter A or V.
Id. When the terms "Base Flood Elevation" and "Base Flood" are read in tandem, it is clear that

Base Flood Elevation information refers to information regarding the height of floodwaters
during discharge of the 100-year flood.
The fundamental error with respect to the Board's determination to require "Base Flood
Elevation" information in this case is that there is no evidence in the record indicating or
establishing that the proposed subdivision site is subject to the Base Flood (i.e., the 100-year
Cedar Ridge Homes' Reply Brief
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flood). It would appear academic that, before the Board may apply the provisions of the Flood
Ordinance to require "Base Flood Elevation" information, it would first be required to make a
finding that the subject property at issue was subject to the Base Flood. Just because a property
has the potential for soil saturation and/or the accumulation of standing water during specified
portions of the year does not mean it is subject to the Base Flood or is located in the Base Flood
floodplain as the Board would have the Court accept. Where there is no evidence that a parcel of
property is subject to the Base Flood, it is unreasonable and arbitrary and capricious to require a
developer to provide Base Flood Elevation information. To hold otherwise would permit the
Board to arbitrarily require Base Flood Elevation information even where there is no evidence
that the property is subject to the Base Flood and deny a subdivision application on the grounds
that the same was not provided. That is not what the plain language of the Flood Ordinance
contemplates.
In this case, there was no evidence presented that the Subject Property was subject to the
Base Flood or was located in the Base Flood floodplain. That such is the case is further
supported by fact that there is no evidence in the record indicated that the proposed subdivision
site is located within the "Area of Special Flood Hazard." The Flood Ordinance defines the
"Area of Special Flood Hazard" as follows:
AREA OF SPECIAL FLOOD HAZARD. This is the 100-year floodplain subject
to a one-percent or greater chance of flooding any given year. The boundaries of
the Area of Special Flood Hazard consist of the greater of the following: Areas
designated as Zone A on the Flood Insurance Rate Map (FIRM), the greatest
flood of record, or best available data as provided by FEMA or another
authoritative source.
Kootenai County Flood Damage Prevention Ordinance No. 3 11, Section 2.0.
As an initial matter, there was no evidence in the record that the proposed subdivision site
was in "the 100-year floodplain." In addition, the plain language of the Flood Ordinance clearly
Cedar Ridge Homes' Reply Brief
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limits those areas within Kootenai County that fall within the designated area referred to by the
Ordinance as the Area of Special Flood Hazard. Specifically, to be designated within the Area of
Special Flood Hazard under the plain language of the Ordinance, the Ordinance requires, and the
Board must find, that the site is (1) located within the boundaries of Zone A on the FIRM, (2)
located within the boundaries of the greatest flood of record, or (3) designated as a flood hazard
by the best available date from FEMA or another authoritative source. No such finding was
made by the Board in this case.
To the contrary, the Board expressly found in its Decision of Order that there are no flood
zones on the proposed subdivision site according to the FIRM. (Agency R., Vol. 3, p.425,
72.09). In addition, there was absolutely no evidence in the record to suggest that the proposed
subdivision site is located within the boundaries of the greatest flood of record, and the Board
did not find or suggest that such was the case in its Decision of Order. Moreover, there was no
data provided by FEMA or any other authoritative source establishing that the proposed
subdivision site was within the Area of Special Flood Hazard. To the contrary, uncontroverted
testimony was presented, and the record reflects, that the proposed subdivision site is not a
floodplain or a floodway as defined by FEMA. (Agency Tr., p.9,11.10-12). As a result, there is
simply no basis under the plain language of the Flood Ordinance to find that the proposed
subdivision site is located in the "Area of Special Flood Hazard," or that the proposed
subdivision site is subject to the "Base Flood."
Because the Board did not find that the proposed subdivision site was subject to the Base
Flood, the Board's determination to deny the Cedar Ridge Homes Subdivision Application on
the basis that Cedar Ridge Homes failed to provide Base Flood Elevation information is an

Cedar Ridge Homes' Reply Brief
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unreasonable interpretation of the ordinances and is arbitrary and capricious. It thus follows that
the Board's Order of Decision was made in violation of Idaho Code 9 67-5279(3).

C.

The Board wholly ignored pertinent provisions of the Flood Ordinance.
As shown above, there is no evidence that the proposed subdivision site is located in the

"Area of Special Flood Hazard," or that the same is subject to the "Base Flood" thus, the Board
erred in requiring Base Flood Elevation information. However, assuming avguendo that flood
elevation information was properly required by the Board, the same was provided by Cedar
Ridge Homes. Water level information, along with information on the designated boundaries of
the Meadow, the building envelopes, and the drainfields of the proposed subdivision site, was
provided and submitted to the Board by Cedar Ridge Homes via Exhibits 444 and 442.'
(Agency R., Vol. 3, pp.442,444; Tr., pp.23-27).

Exhibits 442 and 444 were provided by Cedar

Ridge Homes' experts, professional engineer Russ Helgeson and the landscape architect Tom
Freeman who was hired to produce the wetland delineation. These Exhibits clearly mark the
pertinent elevations of the proposed subdivision site and the designated boundaries of the
Meadow area, the building envelopes, and the drainfield locations.
Indeed, the Hearing Examiner expressly found that the above-mentioned Exhibits
provided by Cedar Ridge Homes clearly identified the extent of the Meadow and Wetland
Delineation and provided for an adequate hydrologic protection zone:
A Wetland Delineation and Analysis plat was submitted at the hearing and
appears to clearly identify the extent of the wetlands and show the adequate
hydrologic protection zone.
(Agency R., Vol. 2, p.343, 72.20).

Furthermore, the demarcations (colored flags) on the

proposed subdivision site itself, which were surveyed and placed by Cedar Ridge Homes' expert

'

Exhibit 444 is the"Pre1iminary Drainfield Locations, Pizomderand Test Pit Locations Map Cedar Creek Ranch Estates"and Exhibit 442 is the
"Wetland Determination Exhibit Cedar Ridge Ranch Esfafes."

Cedar Ridge Homes' Reply Brief
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engineer, and which were viewed by the Board on its May 22, 2007, site visit, delineate the
boundaries of the Meadow area and the building envelopes.
Despite the above-mentioned evidence, the Board denied the Cedar Ridge Homes
Subdivision Application due to concerns about what it defined as an Area of Special Flood
Hazard (i.e., the Meadow) extruding water beyond its designated boundaries into the designated
building envelopes, septic tank / drainfield boundaries, and possibly damaging local water
quality and local area wells. (Agency R., Vol. 3, pp.431-432, 775.01-5.06).

However, if the

Board disagreed or questioned the Base Flood Elevation and boundary designation information
provided by Cedar Ridge Homes, that alone does not permit the Board to summarily deny the
Subdivision Application under the plain language of the Flood Ordinance. Rather, the Board is
required under the plain language of the Flood Ordinance to take certain further steps before
making such a denial.
Section 4.2 of the Flood Ordinance governs the designation and duties of the
Administrator, whose duty it is to administer and implement the Flood Ordinance:
The Board of County Commissioners shall appoint an Administrator in and for
Kootenai County to administer and implement this Ordinance by granting or
denying permit applications in accordance with its provisions.
Of significance to this matter, one of the specified duties of the appointed Administrator under
the Flood Ordinance is to make interpretations as to the exact location of the boundaries of the
Areas of Special Flood Hazards when the same is disputed:
The Administrator shall also make interpretations, where needed, as to exact
location of the boundaries of the areas of special flood hazards and floodways (for
example, where there appears to be a conflict between a mapped boundary and
actual field conditions), and shall consider new information provided by FEMA or
other authoritative sources. The person contesting the location of the boundary
shall be given a reasonable opportunity to appeal the interpretations.

Cedar Ridge Homes' Reply Brief
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Kootenai County Flood Damage Prevention Ordinance No. 31 1 Section 4.2(C). This duty on
behalf of the Administrator is a mandatory duty, as the Ordinance instructs that "the word 'shall'
is mandatory and not discretionary," when used in the Ordinance. Kootenai County Flood
Damage Prevention Ordinance No. 3 11, Section 2.0.
In this case, an interpretation by the Administrator was clearly needed, but never
procured, by the Board in violation of plain language of the Ordinance.

That such an

interpretation was needed was evidenced by the fact that the Hearing Examiner, in her written
recommendation, expressly found that the Wetland Delineation and Analysis Plat submitted by
Cedar Ridge Homes "clearly identified the extent of the wetlands, and showed the adequate
hydrologic protection zone." (Agency R., Vol. 2, p.343, 72.20). On the other hand, the Board
clearly disagreed with the information provided by Cedar Ridge Homes with respect to the
elevation levels of the proposed subdivision site and the designated boundaries of the Meadow
area, as it expressed concerns about what it defined as an Area of Special Flood Hazard (i.e., the
Meadow) extruding water beyond its designated boundaries into the designated building
envelopes, septic tank I drainfield boundaries. (Agency R., Vol. 3, pp.431432, 775.01-5.06;
Agency R., Vol. 3, pp.43 1-432).
Because the Board wholly ignored the plain language of the Flood Ordinance in denying
the Cedar Ridge Homes' Subdivision Application, the Board's Decision of Order was made in
violation of the plain language of flood ordinance, was not unsupported by substantial evidence
in the record, and was arbitrary and capricious. It thus follows that the Board's Decision of
Order was made in violation of Idaho Code 5 67-5279(3).

Cedar Ridge Homes' Reply Brief
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D.

The Board's Order of Decision was made upon unlawful procedure and in violation
of statutory provisions.
In its opening brief, Cedar Ridge Homes argued that the Board's Order of Decision was

made upon unlawful procedure because the procedures leading up to the Board's Order of
Decision violated Idaho's open meeting law, I.C. § 67-2340, et seq. (Appellants' Brief, pp.2630). Specifically, Cedar Ridge Homes argued that the Board's May 22, 2007, public hearing I
site visit was conducted in violation of Idaho's open meeting law. Id.
In response, the Board acknowledges and concedes that its May 22, 2007, site visit was a
meeting subject to the requirements of Idaho's open meetings law. (Respondent's Brief, p.20).
However, the Board takes the position that Cedar Ridge Homes "should not be heard to complain
that they were not afforded the opportunity to observe the Board and listen to comments of its
members when it was the choice of C W ' s gathered representatives not to do so." (Respondent's
Brief, p.21). The Board's argument that Cedar Ridge Homes voluntarily chose not to attend the
site visit is disingenuous. The facts establish that Cedar Ridge Homes "chose" to attend the site
visit, but was precluded from doing so by the affirmative bad faith steps taken by the Board to
preclude Cedar Ridge Homes' representatives from attending, observing, or otherwise partaking

in the public hearing.
Idaho's open meeting law provides that "all meetings of a governing body of a public
agency shall be open to the public and all persons shall be permitted to attend any meeting
except as otherwise provided by this act." I.C. S; 67-2342(1) (emphasis added). Despite the fact
that the Board's May 22,2007, site visit was subject to Idaho's open meeting law, the Board did
not afford the public, including Cedar Ridge Homes' representatives, the opportunity to attend in
any meaningful way. Indeed, the Board purposefully avoided the public and Cedar Ridge

Cedar Ridge Homes' Reply Brief
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Homes' representatives and took affirmative steps to make sure they could not attend the public
hearing. (R., p.41, fkl); R., p.4142,110).
Prior to the Board's arrival to Cedar Creek Ranch Estates on May 22, 2007, Cedar Ridge
Homes' representatives made certain preparations in anticipation of the Board's arrival,
including opening a gate and a fenced area at the front of the property (at the front of the
Meadow) to create an entrance to the property. (R., p.40, 74). However, when the Board
approached the designated entrance in its van, the Board observed the people gathered near the
same, and accelerated to leave the scene. (R., p.41, 76). Mark Mussman, the County Planner,
pointed out the Meadow where Cedar Ridge Homes' representatives were assembled and directs
the Board to go on past it:
BY MARK MUSSMAN: Okay, there is the meadow. We'll just go on past it.
That's the meadow.
(Agency Tr., p.87) (emphasis added); (R., p.41, 77). As a result, the Board bypassed the
designated entrance and entered the property at some unknown location, and ignored the public
gathered at the front of the Meadow to take part in the site visit.
The Board continued on to the far end of the 120-acre property, far out of sight or hearing
of the public (including Cedar Ridge Homes' representatives) that had assembled to take part in
the public hearing, and entered the property at some unknown location.

(R., p.41, 77).

Thereafier, the Board again drove past the group assembled to partake in the public hearing. (R.,
p.41, 79); (Agency Tr., p.106). One of the members of the Board or its staff suggested stopping,
and was advised against it:
MARK MUSSMAN: Spectators down at the comer. (Agency Tr., p. 105)
BY UNKNOWN: Why don't we park here just too [sic] ... ?
BY JOHN CAFFERTY: You don't want to get out here.
Cedar Ridge Homes' Reply Brief
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BY MARK MUSSMAN: No, not really. Because people will ask you questions.
BY UNKNOWN: No, that's a - you need to say it - you need to make that
statement real quick like. I want to look (inaudible).
(Agency Tr., p.106). As a result, the Board drove up the road and parked to continue the site
visit, out of audible range. (R., p.41,1/9); (Agency Tr., p.106). Now that the Board was within a
reasonable distance from the public group assembled to partake in the hearing (although still not
in audible range), the Board took further affirmative steps to preclude the public from attending.
(R., pp.41-42, 710). Namely, it was at this point that the County Planner, Mark Mussman,
approached the assembled group and informed them to stay away from the Board. (R., pp.4142, ?lo). Mr. Mussman stated that the Board did not want anyone joining thein or approaching
them. (R., pp.41-42,TlO).
Soon thereafter, the Board left. (R., p.42,111). The group that assembled to attend and
partake in the public hearing, including Cedar Ridge Homes' representatives, never heard a word
of the Board's discussions, inquiries, or comments, nor were they given the opportunity to know
the nature or content of the evidence adduced by the Board during the site visit. (R., p.42, TI 1).
Again, the Board's position is simply that Cedar Ridge Homes "should not be heard to
complain that they were not afforded the opportunity to observe the Board and listen to
comments of its members when it was the choice of CRIl's gathered representatives not to do
so."

(Respondent's Brief, p.21).

The facts plainly demonstrate, contrary to the Board's

argument, that Cedar Ridge Homes did indeed "chose" to attend the site visit, but was
affirmatively precluded from attending the same due to the Board's actions. That such is the
case is evidenced by the fact that Cedar Ridge Homes' representatives assembled at the proposed
subdivision site well prior to the scheduled site visit time of 11 a.m., and patiently awaited the
tardy arrival of the Board (the Board did not arrive until 11:25 or later). (R., p.41, 76).
Cedar Ridge Homes' Reply Brief
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Moreover, Cedar Ridge Homes had its engineer on hand, who was ready and able to explain the
various survey markers strewn throughout the proposed site denoting the boundaries between the
Meadow, the building envelopes, and the approved drainfields. (R., p.40, fi5). Clearly Cedar
Ridge Homes chose to attend the site visit.
However, Cedar Ridge Homes was not given the opportunity to meaningfully attend the
meeting due to the affirmative bad faith actions of the Board. Even though Cedar Ridge Homes
chose to attend the meeting, it never heard a word of the Board's discussions, inquiries, or
comments, nor was it given the opportunity to know the nature or content of the evidence
adduced by the Board during the site visit. (R., p.42,fiIl). As a result, the May 22,2007, public
hearing was conducted in violation of Idaho's open meeting laws, specifically Idaho Code !j 672342(1), and the Board's Decision of Order was made in violation of a statutory provision.
E.

The Board's Order of Decision violated Cedar Ridge Homes' substantial rights.
In its opening brief, Cedar Ridge Homes argues that the Board's actions in denying its

subdivision application violated several of its substantial rights, including (1) its right to develop
the property consistent with the applicable zoning standards; (2) its due process rights; and (3) its
rights to appeal under the Flood Ordinance. (Appellants' Brief, pp.3340). Each will be
addressed in turn.
I.

Cedar Ridge Homes' substantial right to develop the property was violated
by the Board's actions.

This Court has held that a land use applicant has a substantial right to have its application
evaluated properly and to develop its property consistent with the permissible uses available
under the applicable zoning standard. Lane Ranch Partnership v. City of Sun Valley, 145 Idaho
87, 91, 175 P.3d 776, 780 (2007). In this case, the Board unreasonably interpreted its Flood

Cedar Ridge Homes' Reply Brief
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Ordinance to require additional information - Base Flood Elevation Information -as a means to
deny Cedar Ridge Homes' land use application. (Agency Tr., Vol. 3 p.431-432). As discussed
in full above, the Board's determination that the proposed subdivision site was in the Area of
Special Flood Hazard under the Flood Ordinance was unsupported by the record and arbitrary
and capricious. Furthermore, the Board unreasonably interpreted its own ordinances to require
the submittal of Base Flood Elevation information, and then denied the Cedar Ridge Homes'
Subdivision Application based on a lack of that information even though there was no evidence
in the record, and the Board did not find, that the proposed subdivision site was subject to the
"Base Flood."
That being said, the proposed subdivision site is zoned Rural, which zoning classification
allows for the development of residential lots with a minimum five (5) acre lot size. (Agency R.,
Vol. 1, pp.113-127; Agency R., Vol. 1, p.136).

The Cedar Ridge Homes Subdivision

Application was consistent with the Rural zoning classification, as it sought preliminary plat
approval for the subdivision of the 152-acre Cedar Creek Ranch Estates into 20 residential lots
ranging in size from 5 to 10 acres per lot. (Agency R., Vol. 1, pp.141; Agency R., Vol. 3, p.424,
72.02). Moreover, Cedar Ridge Homes reached agreements with andlor received letters of
approval from all the affected public regulatory agencies.2 (Agency R., Vol. 2, pp.277-296);
(Agency R., Vol. 3, pp.426-428, 772.10-2.17).

As a result, Cedar Ridge Homes' substantial

right has been prejudiced in this case, as its right to develop its property for admittedly

Specifically, Cedar Ridge Homes reached agreements with arWor received leners of approval from the following affected agencies. (I) the
Garwood Water Cooperative - in a lener dated November 14, 2006, the President of the Ganvood Water Cooperative stated that the Ganvood
Water Cooperative had reviewed the preliminary plans for the proposed subdivision and found them to be acceptable. (Agency R., Vol. 2,
p.278); (2) Panhandle Hcalth District - in a lener dated May 8,2006, the Panhandle Health District (agency governing sewer) gave its approval of
the proposed preliminary plans, subject to certain delineated conditions. (Agency R., Vol. 2, p.284); (3) Lakes Highway Dishict - signed
agreement addressing roads in the proposed subdivision; (4) Northern Lakes Fire Disfrict - In a letter dated August 25,2006, the Northern Lakes
Fire District approved the proposed subdivision and recommended certain fire protection conditions. (Agency R., Val. 2, pp287-290); (5)
Kootenai County Noxious Weed Depmment - recommended conditions of approval for weed management. (Agency R., Vol. 2,p.295); (6)
Idaho Department of Environmental Quality - in a lener dated January 17,2007, the Idaho Department of Environmental Quality stated that it
had no objection to the County's acceptance of the preliminaty plat (Agency R., Val. 2, pp277-278); and (7) the Lakeland Joint School District took no position for or against the subdivision. (Agency R., Vol. 2, p.296; see also (Agency R., Vol. 3, pp.426-428,ll~2.10-2.17).
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permissible uses under the applicable Rural zoning designation has been improperly impeded. It
follows that the Board's Decision of Order was made in violation of Idaho Code 3 67-5279(4).

ii.

Cedar Ridge Homes' substantial due process rights were violated by the
Board's actions.

Under Idaho law, decisions by a zoning board are subject to due process requirements.

See e.g., Eacret v. Bonner County, 139 Idaho 780, 784, 86 P.3d 494, 498 (2004) (holding that
"[d]ecisions by a zoning board applying general rules or specific policies to specific individuals,
interest or situations are quasi-judicial in nature and subject to due process constraints"). Due
process requires that "before a local zoning body, whether it be the Commission or the Board,
views a parcel of property in question, it must provide notice and the opportunity to be present to
the parties. " Comer v. County of Twin F'alls, 130 Idaho 433, 439, 942 P.2d 557, 563 (1997).
This Court has further instructed that one of the objectives behind requiring notice and the right
to be present at a viewing is to protect against the viewing party mistakenly viewing the wrong
object or premises:
More importantly, notice to the parties provides them with an opportunity to be
present at the time of the inspection, which in turn will insure that the court does
not mistakenly view the wrong object orpremises.

Highbarger v. Thornock, 94 Idaho 829, 831 498 P.2d 1302, 1304 (1972) (emphasis added). In
addition, the opportunity to be present at a viewing provides the parties with "the opportunity to
rebut facts derived from the visit that may come to bear on the ultimate decision. . . ." Eacret,
139 Idaho at 786,86 P.3d at 500.
The Board's May 22,2007, site visit of the proposed subdivision site was for the purpose
of adducing evidence squarely pertinent to their Order of Decision; namely, the surveyed
location of the boundaries separating the Meadow (i.e., the no-build open space), the building
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envelopes, and the approved drainfields locations. (Agency Tr., pp.81-111). Indeed the Board's
site visit included voluminous discussions pertaining to the same. (Agency Tr., pp.81-111).
However, as stated above, the Board did not afford Cedar Ridge Homes' representatives the
opportunity to be present during the May 22,2007, site visit in any meaningful way. As a result,
Cedar Ridge Hoines had no way of knowing whether the Board "mistakenly viewed the wrong
objects," such as the various survey markers marking the boundaries between the Meadow (i.e.,
the no-build open space), the building envelopes, and the approved drainfields locations. See
e.g., Highburger, 94 Idaho at 831, 498 P.2d at 1304. (holding, "notice to the parties provides
them with an opportunity to be present at the time of the inspection, which in turn will insure that
the court does not mistakenly view the wrong object orpremises").
The Board was obviously confbsed and mistaken about the survey markers (orange, pink,
and blue flags) placed throughout the property by engineer Russ Helgeson on behalf of Cedar
Ridge Homes to delineate the respective boundaries of the Meadow, the building envelopes, and
the approved drainfield locations. (R., p.40,75). A review of the site visit transcript establishes
that the Board erroneously speculated and mistakenly guessed at the significance of the various
survey markers:
BY JAY LOCKHART: This one is color coded. They have it flagged out there
with orange, pink and blue flags. To kinda delineate the boundary of the no build
zone drainage and where the structure is -the building envelopes are.
(Agency Tr., p.88).

...

BY CHAIRMAN CURRIE: Okay, Jay, uh according to the map, those yellow
stakes uh are what den -den - denotes?
BY JAY LOCKHART: The orange stakes are the boundary of the . . .
BY UNKNOWN: Building envelopes.
BY JAY LOCKHART: The wetlands. The no build zones.
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BY CHAIRMAN CURRIE: Oh, I thought that was the border of the - of the
BY JAY LOCKHART: The building envelopes? Those would be pink.
BY CHAIRMAN CURRIE: Pink?
BY JAY LOCKHART: Pink.
(Agency Tr., p.89-90).
BY CHAIRMAN CURRIE: So we're going on up the hillside -so this - from
those - from those orange all the way across to those orange.. .
BY COMMISSIONER TONDEE: Those are pink. You think those are orange?
BY CHAIRMAN CURRIE: I thought they were.
BY JAY LOCKHART: Hard to tell. Could be pink.
BY COMMISSIONER PIAZZA: They look pink to me.
BY CHAIRMAN CURRIE: Okay. We have pink. I'm voting orange.
(Agency Tr., pp.95-96).

Thus, there is evidence in the record that the Board viewed and

examined the "wrong objects."
This Court has made clear that one of the primary objectives behind a party's due process
right to be present at a site visit is to protect against the viewing party, in this case the Board,
from mistakenly viewing the "wrong object or premises." Highbargeu, 94 Idaho at 83 1 498 P.2d
at 1304. As shown above, the Board was obviously confused and mistaken with respect to the
survey markers placed throughout the proposed subdivision site and may have viewed the wrong
markers relative to the various boundary lines they intended to inspect. However, because Cedar
Ridge Homes was not permitted to meaningfully attend the May 22, 2007, site visit, it had no
way of knowing whether the Board viewed the right objects. By taking affirmative steps to
prevent Cedar Ridge Homes f ~ o mbeing present during the taking of the above-mentioned
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evidence adduced by the Board during the site visit (i.e., the viewing of the survey markers
delineating the boundaries of the Meadow, building envelopes, and drainfileds), the Board
frustrated one of the primary purposes behind the due process requirement that parties be present
at a site visit and violated Cedar Ridge Homes' due process rights.
In addition, this Court has instructed that another primary objective behind a parties' due
process right to be present at a site visit is that the opportunity to be present at a view provides
the parties with "the opportunity to rebut facts derived from the visit that may come to bear on
the ultimate decision. . . ." Eacret, 139 Idaho at 786, 86 P.3d at 500. The Board frustrated this
objective when it adduced evidence at the site visit pertaining to boundaries between the
Meadow, the building envelopes, and the drainfields on the May 22, 2007, site visit without
giving Cedar Ridge Homes the opportunity to be present. Thereafter, on May 3 1,2007, without
taking any hrther public testimony or taking any apparent steps to resolve their apparent
confusion with respect to the survey makers, the Board voted to deny the Cedar Ridge Homes'
Subdivision Application.

(Agency Tr., pp.113-126).

Because Cedar Ridge Homes'

representatives were excluded from the May 22,2007, site visit, Cedar Ridge Homes had no way
to "respond and present evidence on the issues involved"; namely, the Board's erroneous
interpretation of the boundary lines delineating the Meadow area, building envelopes, and the
approved drainfields. As a result, the Board violated Cedar Ridge Homes' due process rights.
It should be noted that in its Respondent's Brief, the Board argues that this Court should
apply its holding in the recent case of Akers v. Martensen, 2008 W L 2266993 (2008), to the
facts of this case to establish that no substantial rights of Cedar Ridge Homes were prejudiced.
(Respondent's Brief, pp.24-30). Specifically, the Board argues that if the principles of Akers
were applied to the facts of this case, then "any statements made by the Board would be in the
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form of deliberations, rather than testimony which an applicant would properly have the
opportunity to rebut." (Respondent's Brief, p.25). However, the Court's decision in Akers is
easily distinguishable from the facts of this case because Akers pertains a district court judge's
viewing of a premises to determine the width of an easement. Akers, 2008 WL 2266993

* 4.

However, this case does not involve a district court judge's viewing of a premises, but rather a
Board of County Commissioners' viewing of a premises as part of a public hearing. The facts of
this case are similar to, and thus governed by, this Court's holdings in Eucret, Comer, and

Highburger. Thus, the Board's argument in this respect must be dismissed.
Furthermore, the Board did not act like the May 22, 2007, site visit was their
"deliberation." During deliberations, only the Board speaks, and no new evidence is allowed.
Such was not the case during the site visit at issue here, as the Board was taking in evidence from
its staff, its attorney, and certain individuals from the Planning Department, all of whom were
present on the site visit with the Board. Specifically, in addition to the members of the Board,
the following individuals were present with the Board on the site visit: (1) John Cafferty, County
Attorney; (2) Mark Mussman, County Planner; (3) Jay Lockhart, from Kootenai County Building
and Planning; and (4) Scott Clark; County Staff. (Agency Tr., p.81). Throughout the duration of
the site visit, the Board was receiving new evidence pertaining to this matter from these
individuals, evidence which Cedar Ridge Homes was not permitted to hear andlor rebut due to
the Board's actions. (Agency Tr., pp.87-107).

Given the above, it is clear that the May 22,

2007, site visit was not conducted in the form of deliberation, but rather was a public hearing in
which new evidence was adduced by the Board. As a result, this Court's holding in the recent
case of Akers is distinguishable from the facts of this case and is not controlling.
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iii.

The Board's Decision of Order was made in violation of Cedar Ridge Homes'
rights under the plain language of the Flood Ordinance.

As discussed in detail above, Section 4.2 of the Flood Ordinance governs the designation
and duties of the Administrator whose duty it is to administer and implement the Flood
Ordinance. One of the specified duties of the appointed Administrator under the Ordinance is to
make interpretations as to the exact location of the boundaries of the Areas of Special Flood
Ilazards when the same is disputed:
The Administrator shall also make interpretations, where needed, as to exact
location of the boundaries of the areas of special flood hazards and floodways (for
example, where there appears to be a conflict between a mapped boundary and
actual field conditions), and shall consider new information provided by FEMA or
other authoritative sources. The person contesting the location of the boundary
shall be given a reasonable opportunity to appeal the interpretations.
Kootenai County Flood Damage Prevention Ordinance No. 31 1, Section 4.2(C). This duty on
behalf of the Administrator is a mandatory duty, as the Ordinance instructs that "the word 'shall'
is mandatory and not discretionary," when used in the Ordinance. Kootenai County Flood
Damage Prevention Ordinance No. 3 11, Section 2.0. "Appeal" is defined under the Ordinance as
"a request for review of the Administrator's interpretation of any provision of this Ordinance."
Kootenai County Flood Damage Prevention Ordinance No. 3 11, Section 2.0.
In this case, an interpretation by the Administrator was clearly needed, but never
procured, by the Board in violation of plain language of the Ordinance.

That such an

interpretation was needed was evidenced by the fact that the Hearing Examiner, in her written
recommendation, expressly found that the Wetland Delineation and Analysis Plat submitted by
Cedar Ridge Homes "clearly identified the extent of the wetlands, and showed the adequate
hydrologic protection zone." (Agency R., Vol. 2, p.343, 72.20). Because the Board wholly
ignored the plain language of the Flood Ordinance in denying the Cedar Ridge Homes'
Cedar Ridge Homes' Reply Brief
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Subdivision Application, Cedar Ridge Homes was denied its right under the plain language of
the Flood Ordinance to appeal the Administrator's interpretation of the location of the
boundaries of the Areas of Special Flood Hazards. It thus follows that the Board's Decision of
Order was made in violation of Idaho Code 5 67-5279(4).

F.

Cedar Ridge Homes is entitled to its Attorneys' fees and costs.
In its opening brief, Cedar Ridge Homes argues that it is entitled to attorneys' fees and

costs pursuant to Idaho Code § 12-117, Idaho Code § 12-121, and Idaho Appellate Rules 40 and
41. (Appellants' Brief, pp.39-40). The purpose behind Idaho Code 5 12-117 is to (1) "serve as a
deterrent to groundless or arbitrary action," and (2) "to provide a remedy for persons who have
borne unfair and unjustified financial burdens defending against groundless charges or
attempting to correct mistakes agencies should never have made." Stare Dept. of Finance v.
Resource Sewice Co., Inc., 134 Idaho 282, 283, 1 P.3d 783, 784 (2000). This Court has found
that a municipality has acted without a reasonable basis in law or fact, where that municipality
has unreasonably interpreted its own ordinances to unreasonabiy impose additional requirements
on that applicant in order to approve its application. Lane Ranch Partnership, 145 Idaho at 91,
175 P.3d at 780.

In this case, the Board acted without a reasonable basis in fact or law when it found that
the proposed subdivision site constituted an "Area of Special Flood Hazard" under the Flood
Ordinance. It further acted without a reasonable basis in fact when it applied the Flood
Ordinance to deny the Cedar Ridge Homes' Subdivision Application on the grounds that it failed
to provide "Base Flood Elevation" information. This Board's overall interpretation of the Flood
Ordinance was unreasonable and arbitrary and capricious. As a result, Cedar Ridge Homes, like
the applicant in Lane Ranch Partnership, is entitled to an award of attorneys' fees and costs on
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appeal under Idaho Code

5

12-117. In addition, the Board acted without a reasonable basis in

law or fact when it precluded Cedar Ridge Homes' representatives from attending or
participating in the May 22,2007, public hearing 1 site visit. As a result, Cedar Ridge Homes is
entitled to an award of attorneys' fees and costs under Idaho Code (i 12-117.
In the alternative, for the reasons stated above, Cedar Ridge Homes is entitled to an
award of its costs and attorneys' fees on appeal pursuant to Idaho Code § 12-121. An award of
attorneys' fees under Idaho Code Cj 12-121 to a prevailing party is proper when the action was
either brought or defended frivolously, unreasonably, or without foundation. Kelly v. Silverwood

Estates, 127 Idaho 624, 903 P.2d 1321 (1995). For the same reasons the Board acted without a
reasonable basis in law or fact under Idaho Code

5

12-1 17, as explained above, Cedar Ridge

Homes is entitled to attorneys' fees under Idaho Code 3 12-121.
G.

The Board has waived any elaim it may have to recover attorneys' fees on appeal.

In this case, the Board failed to make any request, present argument, or otherwise
contend that it has any claim to recover attorneys' fees on appeal in its opening brief. Thus, as a
matter of law, the Board has waived any argument it may have that it is entitled to attorneys' fees
on appeal, and thus is barred from seeking attorneys' fees in this matter. See, I.A.R. 35(a)(6);

Gallagher v. State, 141 Idaho 665, 669, 115 P.3d 756, 760 (2005); Weaver v. Searle Bros, 131
Idaho 610,962 P.2d 381 (1998).
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111. CONCLUSION
Cedar Ridge Homes respectfully requests that this Court overturn the Board's Order of
Decision. In addition, Cedar Ridge Homes respectfully requests that this Court grant its requests
for aflomeys' fees and costs.
DATED this

3day of November, 2008.
LUKINS & ANNIS, P.S.

. .

P

MISCHELLE R. FULGHAM. ISB #4623
PAUL R. HARRINGTON, #7482
Attorneys for Petitioner-John Noble, Cedar
Ridge Homes, Inc.
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Patrick Braden
Kootenai County Administrative Services
45 1 Government Way
P.O. Box 9000
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